PERB Decisions [Miscellaneous]

PERB 1-800
In the Matter of 

DONALD E. LEON 

and 

KENNETH E. YOUNG, PRESIDENT, STATE UNIVERSITY OF NEW YORK, COLLEGE AT CORTLAND, AND STATE UNIVERSITY OF NEW YORK, COLLEGE AT CORTLAND. 

Case No. R-001 

Before: Michael I. Sovern, Hearing Officer. 

Certain decisions made by the President of the State University of New York, College at Cortland, respecting a professor's contract renewal and appointment were influenced by the professor's union activity. Consequently, the professor should be granted an additional two-year appointment so as to allow the effects of the improper decisions to dissipate. 

Report and Recommendations of
Hearing Officer

Procedural History

By letter dated November 1, 1967, Kenneth E. Young, president of College at Cortland, State University of New York, notified Donald E. Leon, assistant professor of political science, that Dr. Leon's term appointment would not be renewed upon its expiration on August 31, 1968. On December 8, 1967, Dr. Leon filed a charge of reprisal with the Public Employment Relations Board pursuant to Section 204.1 of the Board's Rules of Procedure. Dr. Leon claimed that the failure to renew his appointment was based on his union activities and so violated Section 202 of the Civil Service Law1. 


Counsel to the Public Employment Relations Board proceeded to issue a Complaint of Reprisal against President Young and State University of New York, College at Cortland, alleging that: 

Donald E. Leon's appointment will not be renewed because of his activities on behalf of the State University Federation of Teachers at Cortland (Local 1655 of the American ]Federation of Teachers, ANIL-CIO), the Council of the State University Federation of Teachers and several locals of the American Federation of Teachers at other colleges of State University of New York. 

The allegation just quoted was denied by respondents Young and State University of New York, College at Cortland, and the Public Employment Relations Board designated the undersigned to serve as hearing officer in the matter. 

Leon's Academic, Background

In the spring of 1963, Cortland screened a group of applicants and selected Dr. Donald F. Leon for a two- year appointment as assistant professor in the Social Studies Department, commencing in September of that year. He was then 26 years of age. He had attended high school through the tenth grade, subsequently completing that phase of his education by night study and by the  obtaining of a New York State high school equivalency diploma. While stationed with the Air 

Force in Germany, he had received two years of college credit through attendance at the University of Maryland Overseas Division, a program of formal instruction provided by the University of Maryland for military personnel overseas. Upon the conclusion of his military service, he became a regular student at the University of Maryland and received his Bachelor of Arts degree in 1960. He received his Ph.D. degree in 1963 from Trinity College, Dublin, on the basis of a dissertation entitled "Advisory Bodies in Irish Government.''  Trinity's Ph.D. program, faithful to a practice common in Irish and British universities, entailed no formal instruction. Dr. Leon simply carried on his research and consulted with his advisor on a regular basis. These were Dr. Leon's academic credentials at the time of his appointment to Cortland.


The major item in his publication record was, of course, his doctoral dissertation, published in book form in 1963 by the Institute of Public Administration, Dublin. His bibliography also included two articles, based on his doctoral research, that appeared during 1962 in issues of  Administration, the journal of the Institute of Public Administration. 

As far as teaching experience was concerned, Dr. Leon had only a few months as a part-time political science instructor at Fenn College, Cleveland, a post he had taken in the spring of 1963 to support himself while he sought a permanent position. He was at Fenn when Cortland hired him. 

Leon's First Years at Cortland
Dr. Leon's performance during his first years at Cortland was, with one qualification noted below, entirely satisfactory to his superiors. In February 1964, his department chairman -- Dr. Vincent Bahou -- recommended that Dr. Leon be promoted from Assistant Professor I to Assistant Professor II.  In support of that recommendation, Dr. Bahou wrote: 

Since joining our department last fall, Dr. Donald Leon has demonstrated that he is likely to make a positive contribution to the College as a teacher and a scholar. 

After only a few weeks as a member of the faculty, Professor Leon, along with Mr. Henry Steck, developed a plan for the reorganization of the Social Studies Department. He also ,participated in a panel discussion sponsored by the Board of Governors. 

Dr. Bahou's letter proceeds next to a reference to Dr. Leon's doctoral dissertation and, concludes with the promotion recommendation. President Young granted the promotion, to take effect September 1964--i.e., commencing with the start of Dr. Leon's second year at Cortland.

In December 1964, Dr. Bahou recommended that Dr. Leon's appointment be renewed for another two years and that he be given another salary increase. This recommendation includes, however, the qualification about Dr. Leon's performance referred to above. Dr. Bahou wrote as follows: 

During the past year, Professor Leon has been involved in at least three incidents which suggest that he needs to develop a greater regard and concern for the rights and feelings of associates and others. His outbursts of temperament have seemingly always been directed towards those who are subordinate to him in status.  I am hopeful that a bit more "on the job training" may help him overcome this problem and to develop a more favorable attitude and sense of discretion. 

Only one of the three incidents referred to by Dr. Bahou was explored on the record. It involved Dr. Leon's verbal abuse of a nurse whom he believed to be indifferent to the welfare of a patient. The episode yielded a bumper crop of letters, of which three are in the record. These are a letter of complaint about Dr. Leon's behavior from the Director of Health Services to Dr. Bahou; Dr. Bahou's responsive letter of apology, in which he agrees that Dr. Leon's "tempermental [sic] outburst was unwarranted, indefensible and in fact deplorable"; and a letter from Dr. Bahou to the Director of the College's Division of Arts and Sciences, in which Dr. Bahou explains his view of the affair, notes that he has kept it in perspective, and concludes by observing: "And despite the fact that this department is temporarily overstaffed with political scientists, I recommended that his appointment be renewed for another two years, and I also requested additional increments for him." 

Dr. Bahou's recommendation of renewal was accepted by President Young, and, on March 10, 1965, he advised Dr. Leon that his appointment had been extended to August 31, 1967. 

During the summer of 1965, Dr. Leon pursued his scholarly interest in Irish government on a grant from the State University Research Foundation. He spent most of the summer in Ireland, collecting material for an article he intended to write upon his return to this country. By the end of 1965, however, he discovered that he was merely duplicating an earlier study by another scholar. Accordingly, he testified: "I immediately transferred my interest to another topic which I had discussed with some people in the government and with some people at Trinity College during that same summer which was a much broader topic and one which I initially intended to hold in reserve for a little bit longer." 

The new project was "Ireland's Role in the United Nations." To get it under way, Dr. Leon spent two weeks in Ireland at his own expense during the 1966 spring recess. He described the results of that trip this way: 

I then arranged and had meetings with the Prime Minister, Sean Lamass; and with the Foreign Minister, Mr. Aiken; with the former Irish Ambassador to the United Nations, Frederick Boland, who was also President of the United Nations General Assembly during the Kruschev "shoe pounding" and other people in the ministry of External Affairs.

The end product of that trip was not only notes that I had taken in terms of information and detail that would fit into the project but secured for me a letter from the Prime Minister and a subsequent letter from the Irish Mission at the U.N., both extending the cooperation of their offices to me.  

During the succeeding summer and fall, Dr. Leon sought foundation support for the project. "What I in fact was seeking were funds that would give me a year's leave of absence since most of the work would actually have to be done in Dublin where not only the records of  the Department of Government concerned were available, but most importantly, the access to the personalities who would be very significant to successful study."  Dr. Leon was aided in his search for foundation support by Professor Frank Munger of Syracuse University and by Dr. Ross Allen, Cortland's Dean of Graduate Studies and Research. 

Dr. Allen's view of Dr. Leon is revealed in this paragraph from his letter of December 6, 1966, seeking support for the Leon project: 

Applications for grants made by facility members of this College are submitted through the Office of Graduate Studies and Research as routine. However, in this case, I should like to add a personal note urging your most serious consideration of this application.  Professor Leon is a young man with considerable experience and promise in his particular discipline-- both in the United States and in Ireland. His contacts -- already established in Ireland--will be invaluable in his continuing study. 

Professor Munger wrote of Dr. Leon in the following terms: 

I have known Professor Leon for about a year, have read his works, and have met and talked to his academic advisers at Trinity College, Dublin, where he undertook his doctoral work. He impresses me as a careful, conscientious, and thorough scholar who can be depended upon to complete a solid piece of work. I have no doubts whatsoever that a foundation making him a grant would find that they had got what they paid for. 

Other letters endorsing Dr. Leon and his project were provided by Professor Basil Chubb, Leon's adviser at Trinity College, Dublin; Professor Gilbert Cahill, Executive Chairman of Cortland's Department of Social Studies; and Professor William Rogers, Dr. Bahou's successor as chairman of the political science department.  Since Mr. Rogers' judgment and motives ultimately prove central to this case, his letter, dated July 11, 1966, merits quotation in full: 

Dear Dr. Allen: 

Professor Donald E. Leon has asked me to write a letter of recommendation and support for him in connection with his quest for a foundation grant to underwrite his research project and I am very glad to do so.  

Mr. Leon has been a colleague for the past three years and during this period he has been a valued member of our staff.  Generally, students seem to find his classes stimulating and intellectually rewarding and he has a reputation for requiring a quality standard of academic performance.

Within the department, Mr. Leon has carried his share of the workload and for the most part has been a willing an cooperative colleague.

I would say that Mr. Leon's qualifications to undertake his research on the Role of Ireland in the United Nations speak more eloquently for themselves than any words of mine could.  He has already done a significant amount of research on the topic on his own initiative and expense.  He has published in his field of interest of Irish studies and has received a State University Research Grant in this connection.

Sincerely,

William B. Rogers  

The efforts of the foregoing gentlemen notwithstanding, Dr. Leon's search for support was unavailing and nothing further has been done on the project.

In December 1965, while Dr. Leon was seeking support for his project, his department chairman--still Dr. Bahou at this time--recommended that he be promoted to associate professor.  The college's Promotions Committee, meeting in due course several months later to consider a number of such recommendations, concurred in the Leon recommendation by a vote of eight in favor, none opposed, and one abstention.   On April 18, 1966, Dr. Young advised the Promotions Committee of his actions on their various recommendations.  He declined to follow their recommendations in almost half the cases put before him, including Dr. Leon's.

Was the April 1966 Denial of Promotion Contaminated by Anti-Union Animus? 

President Young's decision not to promote Dr. Leon was the first in a series of three adverse decisions respecting Donald Leon. The other two were the decision, made early in 1967, to renew his appointment for only one year, and the final decision, made later that same year, to allow his appointment to expire without further renewal. The decision not to promote is examined first. 

As of April 1966, Dr. Leon had barely begun his career as a union officer. His interest in teacher unionism grew out of a faculty campaign during the 1965-66 academic year to have an anticipated salary increase distributed entirely on an across-the-board basis. The campaign, carried on by petition and faculty resolution, did not succeed in preventing a large part of the increase from being distributed on the basis of merit, as perceived by the president in consultation with department chairmen and others.  The defeat led Dr. Leon to seek a more effective instrument for the implementation of faculty views and, at the same time, provided a rallying issue. He turned to the American Federation of Teachers. 

By March 1966, a group of faculty under Dr. Leon's leadership had formed an AFT local at Cortland. Dr. Leon was elected the local's first president, a post he has held ever since. By letters dated March 3, 1966, he informed President Young and Samuel Gould, President of the State University of New York, of the local's formation. He received polite letters of acknowledgment in reply. According to Dr. Leon's testimony about the union's activities, the remainder of the academic year was devoted mainly to "an education program to make the Faculty of the College aware of what a professional union was, what its purposes and objectives were, and how they might expect that organization to serve their interest .... 

Such was the state of unionism at Cortland, and Dr. Leon's role in it, when President Young denied his promotion in April 1966. 

President Young testified fully about the procedures and considerations leading to his decision not to promote Dr. Leon. To begin with, he gave only limited weight to Dr. Bahou's recommendation. The evaluation form, which Dr. Bahou supplied in support of the recommendation, calls upon the department chairman to assign a priority to his recommendation; Dr. Bahou ranked Dr. Leon third among the three men recommended for promotion by him. In addition, Dr. Bahou's letters of recommendation in support of the other two promotions were far more enthusiastic than his letter recommending Dr. Leon. 

As far as the Promotions Committee action was concerned, President Young followed its recommendations in only eight of the 14 cases it considered.  He passed over another assistant professor recommended for promotion to associate professor by a Promotions Committee vote of seven in favor, one opposed, and one abstention. He also turned down promotions to full professor for four associate professors. The Promotions Committee votes in these four cases were respectively: eight in favor, none opposed, and one abstention; nine in favor, none opposed, and no abstentions; eight in favor, none opposed, and two abstentions [sic); and eight in favor, one opposed, and no abstentions. It will be recalled that the vote on Dr. Leon's promotion was eight in favor, none opposed, and one abstention. 

President Young discussed all of the Promotions Committee's recommendations with Dr. Frank Elliott, Acting Dean of the College, and Dr. Lawrence Resnick, Director of the Division of Arts and Sciences. A letter from Elliott to Young, states: "I recall very vividly, and my notes bear me out, I had indicated to the Promotions Committee that I was not going to take a strong stand one way or other on Don's promotion." The letter goes on to speak well of Dr. Leon and to anticipate that completion of his pending research project would make him ripe for promotion the following year. (The research project referred to is presumably "Ireland's Role in the United Nations," for which Dr. Leon was unable to obtain support.) 

There is no documentary evidence of Dr. Resnick's views, and he is no longer at Cortland, but President Young testified that Dr. Resnick was opposed to promotion for Dr. Leon at this time. According to President Young, Dr. Resnick's opposition was based on Dr. Leon's failure to produce any scholarship since coming to Cortland and doubts about his ability to get along with people. 

In arriving at his own decision, President Young gave greatest weight to the relationship between rank and tenure. Under the applicable rules of the Board of Trustees of the State University, an assistant professor can serve in that rank for seven years without being entitled to tenure. In other words, if Dr. Leon continued as an assistant professor, a final decision as to whether to let him go or give him tenure could be delayed until his seventh year on the faculty-- academic year 1969-70. An associate professor, however, automatically receives tenure with his second appointment in that rank. Had President Young granted the promotion, Dr. Leon would have become an associate professor on September 1, 1966--i.e., at the beginning of the second year of his outstanding two-year contract. Renewal of that appointment as of September 1, 1967, would automatically have conferred tenure.  The decision whether to renew, again under the applicable rules, would have had to be made no later than December 1966. A decision to promote in April 1966 would thus have moved decision time on Dr. Leon's tenure up from late 1969 to late 1966 and given the College only eight more months of evidence on Dr. Leon before it was forced to make up its mind. 

In President Young's opinion, this would have been particularly undesirable in Dr. Leon's case for the following reasons: 

Dr. Leon had not yet produced any research while in the employ of the college, though his dissertation had come out subsequent to his appointment, but it was a result of the work he had done earlier at Trinity. He had been at the college two and a half years and he was, by his own account, actively engaged in gathering data which hopefully would lead to some sort of research and it seemed to me that this was the big question that would require more time;  is this man going to be a productive scholar; if so, he has something to add to the college in this dimension which is now an increasingly important new dimension.  Research had not been something that had been a trademark of the college at Cortland in its earlier years, so it seemed to me that we needed to have more time to see what would be produced and we wanted to have this time without moving ourselves into a bind where we would have to make a premature decision on continuing appointment. 

Though he denied Dr. Leon a promotion for the fall of 1966, President Young did give him a 10.53% increase in salary. The average increase at Cortland that year was 10.4%; the average for assistant professors was 9.5%. 


Upon learning that he had not been promoted, Dr. Leon obtained an interview with President Young. Their accounts of that conversation differ. Dr. Leon claims that President Young attributed the decision to opposition from Dr. Elliott and from within Dr. Leon's own department.  Dr. Leon took this account both to Dr. Elliott and to his department.  The result in Elliott's case was [a letter], already referred to, in which Dr. Elliott said he neither opposed nor supported Dr. Leon's promotion.  Leon's department responded with a memorandum to Young, signed by all four members, firmly stating that no one in the department objected to Dr. Leon's promotion.  President Young replied with a sharp memorandum to department chairman Rogers charging Leon with misrepresenting their conversation and explaining why he had objected to the promotion. The letter includes President Young's suggestion that "Mr. Leon's lack of accuracy in the reporting of our conversation might possibly be indicative of one aspect of his professional competencies or performance that probably should be considered in the final decision on continuing appointment." 

The quarrel seems material for two purposes. First, even at its height, Dr. Leon does not suggest that union factors had anything to do with the decision not to promote. That charge is not made until long after. And, second, for the first time President Young raises a substantial question about whether Dr. Leon will ever be promoted. 

The foregoing review of the record respecting the April 1966 decision not to promote Dr. Leon makes it clear that there is virtually no evidence to support an inference that this decision was infected by union considerations. On the contrary, the decision seems to have been a conscientious attempt to apply the criteria mandated by the Board of Trustees for continuing appointments: 

Mastery of Subject Matter 

Effectiveness in Teaching 

Scholarly Ability 

Effectiveness of University Service 

Continuing Growth. 

Were the Decisions to Grant Leon Only
 a One-Year Renewal and to Let His 
Appointment lapse at the End 
of That Year Contaminated 
by Anti-Union Animus? 

On January 5, 1967, Professor William Rogers, acting in his capacity as chairman of the Political Science Department, issued three documents. They were: a memorandum to Dr. Leon advising him that Rogers was recommending a one- year renewal of his appointment; the recommendation to that effect; and an evaluation form in support of the recommendation. The evaluation can fairly be described as grudging, with negative aspects emphasized and positive ones discounted. Since Mr. Rogers was one of the four who, only eight months before, had signed the memorandum to President Young declaring no opposition in the department to promotion for Dr. Leon, one can fairly ask what had happened in the interim. (In addition, Rogers' favorable letter of recommendation, quoted in full above, was less than six months old at this time.) 

The question is critical, especially in view of Dr. Leon's credible testimony that a one-year appointment is generally regarded as terminal. Thus, a man who was denied a promotion in April largely on the ground that the College would not be in a position to make a decision about him in only eight months is told eight months later that his time at Cortland is drawing to a close. Why? 

The only change in Dr. Leon's performance as a scholar-teacher is the failure of his project on Ireland and the United Nations to gain support. But this did not dash Rogers' hopes for Leon's scholarship, for his evaluation of Leon says: "His current research project appears to have merit, and should provide a better measure of his scholarly ability if it comes to fruition." And yet the very document that makes this point gives Dr. Leon the shortest possible time allowable under applicable regulations to bring the project to fruition. 

A catalog of the events possibly affecting Dr. Leon's status after Mr. Rogers signed the Political Science Department's memorandum to President Young should include the following: 

1. The sharp reply, already noted, from President Young to Rogers.

2. The payroll report. Pursuing his interest in across-the-board increases in preference to the merit variety, Dr. Leon asked President Young during the summer of 1966 for the college payrolls for 1965-66 and 196r3-67. After the request was followed up by a vice-president of the AFT, Young directed them to State University headquarters in Albany, which provided the desired information. Leon had the data printed so that a reader could see the amount of every faculty member's salary increase, both in dollars and in percentage, and distributed this to every member of the faculty in the fall. According to Leon's testimony, this material "spoke for itself and I believe that it very clearly sustained the fears that I had in January and February, when we were arguing with the Administration about its intentions."  Leon was suggesting, in other words, that the data indicated that favoritism, rather than true merit, was frequently the guiding consideration in the determination of the size of salary increases. He further testified that the local's membership doubled shortly after this mailing. 

President Young testified that he might have wished that the payroll activity "had been done in a more reserved, responsible manner." And he probably did "express concern of this kind" to Mr. Rogers. 

3. The exchange on use of office equipment.  Dr. Leon testified without contradiction that Dr. Joseph Halliwell, Dean of the Division of Education, told him that President Young directed him "to run a check and find out whether or not the Union was using College facilities and if they were, to, one, report to the President and, two, put an end to it." The facilities in question were typewriters and mimeograph machines, but not the paper for them, which was provided by the union itself. On October 5, 1966, Dr. Leon wrote to President Young, asserting that other campus organizations at Cortland regularly use its office equipment when such use does not interfere with the functioning of the offices concerned and requesting equal treatment in this respect. President Young replied as follows: 

Dear Mr. Leon: 

I have your letter of October 5, 1966, regarding the use of College equipment. No individual or group is supposed to use the College equipment for other than official purposes of the College. I have no knowledge that any individuals or groups are using College equipment other than in this approved manner. On occasions when unofficial use has been alleged in the past, I have inquired into the matter and have always received assurance that no such unofficial use was occurring. If you can substantiate your allegations that FASUNY and AAUP use College equipment for their own purposes, I will ask that such actions be terminated immediately. 

Sincerely yours, 

Kenneth E. Young 

President 

Dr. Leon testified that other faculty organizations continued to use college equipment while the union was under this ban, and that after a while the union resumed such use too. 

4. Dr. Leon was active in the formation of AFT locals at a number of other campuses of the State University of New York. By the end of 1966, he held four union offices: President of Cortland local 1655, the American Federation of Teachers. President of the Council of the State University Federation of Teachers incorporating all Union Locals In the State University system. Third, the Chairman of the College Committee of the Empire State Federation of Teachers, and by virtue of that position, a member of the Executive Committee of the Empire State Federation of Teachers. 

5. During the same academic year, Leon testified, the Cortland local was also "distributing to the Faculty items such as position papers on various issues, issues such as due process, issues such as faculty power. Issues such as the democratic organization of faculty administration, advocating, for example, the election of Deans, the election of Chairmen." 

6. The local also published a news- letter in December 1966 that strongly criticized Cortland's administration on a number of counts.

Did these activities affect Mr. Rogers' judgment of Dr. Leon? On February 20, 1967, Mr. Rogers wrote a long letter to President Young highly critical of Leon. It reveals considerable personal animosity toward Leon, a state of mind obviously not prohibited by the Civil Service Law, but it also contains this revealing paragraph: 

As irresponsible as I believe Leon's actions to be, my evaluation of him did not reflect any bias toward his union activity. I have no such bias. However, neither can I condone completely irresponsible behavior and activity upon the part of a faculty member.  I would have to say that my evaluation and subsequent recommendation that his appointment be renewed was influenced by his union activities--note I am distinguishing between "activity" and "affiliation"- the latter being of no consequence or concern to me. Union activity, or any political activity, if it were of a mature, rational, constructive, honest calibre would never detrimentally influence my evaluation. However, Leon's union activities, both method and issue, can only indicate a lack of savior-faire in political science. The fact of the matter is that I would have recommended that his contract be terminated if I had not sought to avoid what has in fact transpired anyway. ...  [Emphasis in the original.] 

Mr. Rogers returned to the theme on July 17, 1967, when he recommended that Dr. Leon's appointment "not be renewed beyond its present terminus on August 31, 1967." Among Dr. Leon's faults, Mr. Rogers advised President Young in this document, is "the disservice he has done to the College in the manner in which he has conducted his outside activities. The activities themselves are perfectly proper and compatible with his college service, but he has in my judgment been most irresponsible in their execution." There can be little doubt that the "outside activities" referred to are Dr. Leon's union activities. 

It is thus apparent, and I so find, that Dr. Leon's union activities, although by no means the only factor affecting Mr. Rogers' judgment of him, contributed significantly to that judgment. His union activities were a material consideration in both of Mr. Rogers' decision,--the decision to recommend renewal for only one year and the decision to recommend non- renewal beyond that year. 

The clear impression that Dr. Leon would not have been in serious difficulty but for his union activities is confirmed by a memorandum of a conversation between Chancellor Gould of the State University and Vice Chancellor David Price. That memorandum, reproduced in its entirety, follows: 

Note 
Re: Donald E. Leon, Cortland 
Spoke briefly with Chancellor Gould on it this afternoon. SEG read Young's letter of Feb. 20 with enclosures, this morning, and shares my view that the case for tenure and promotion is not good on academic grounds--we have given tenure and promotion to lots with no more.

SEG asked me to get together with Ken Young, to convey to him that the case was probably a loser on academic grounds, and that if there is a case, it'll have to be spelled out a whole lot better than the present record indicates.

D. Price
Feb. 24, 1967

Price was an unusually forthright witness and I credit his testimony that he changed his mind after an extensive discussion of the case with President Young and others.   But -he also made it clear that his discussion with Yong was limited to the question of promotion and tenure; he did not address himself to the question whether Leon's appointment should be renewed.  That was President Young's decision to make.

In making that decision, Dr. Young testified, he gave great weight to the recommendation of Mr. Rogers, who, in addition to his department chairmanship, had become Acting Dean of Arts and Sciences in September 1966.  A sample of the cross-examination of President Young on this point reads as follows:

Q. With the division of opinion [in the Political Science Department about Leon], wasn't it incumbent upon you to look more closely into the evaluation and decide for yourself?

A. I depended very much here on the judgment of the Dean or Director of the Division…

Q. In other words, you placed primary emphasis upon what Dean Rogers, --how he evaluated Leon?

A. Well, it was Dr. Resnick and then subsequently Dean Rogers, yes.

It follows that if Mr. Rogers' judgment was infected by improper considerations, so was President Young's. 

Respondents chose not to call Mr. Rogers as a witness. As a result, the record contains almost no specification of the particular union activities condemned by Rogers. The one exception is this sentence from the Rogers-to-Young letter recommending a one-year renewal: "Both the content and timing of the local union "newsletters" in December is not without relevance as is true with respect to the equally irresponsible article in the latest Issue of the SUNY Senate Bulletin."

The SUNY Senate Bulletin article is in evidence, and there was considerable testimony about it.2 Entitled "Is there merit in the merit system?" it is, in effect, a brief against that system. If it purported to be a scholarly effort, it might well deserve condemnation, for it is hardly a balanced presentation of the issues. But the title page identifies Leon as president of the State University Federation of Teachers and the piece is plainly a tract in support of a particular point of view-one that, it will be recalled, Leon first espoused in the 1965-66 campaign for across-the-board rather than merit increases. When evaluated as such, it is unexceptionable. (Suggestions that it was inaccurate in a number of respects were convincingly answered by Leon's rebuttal testimony.) 

Union activities take many forms.  Under the cognate provisions of the National Labor Relations Act, some activities have been held so reprehensible as to be unworthy of statutory protection. Violence is an obvious example.   e.g., U.A.W. v. Russell, 356 US 634 (1958). Strikes in violation of law or in breach of contract are another (cf.   Mastro Plastics Corp. v. NLRB, 350 US 270 (1956). Rare cases can even be found in which employees lost their statutory protection because of something they published. Thus, a divided Supreme Court upheld an NLRB decision denying the protection of the NLRA to employees who had circulated handbills disparaging their employer's product (NLRB v. Local No. 1209, IBEW, 346 US 464 (1953). The Court was persuaded by the Board's analogizing of the damaging handbills to "acts of physical sabotage', and by the employees' failure to relate the handbills to any issue of personnel policy, thus making them seem merely an attack by "the company's technical experts upon the quality of the company's product." 

Dr. Leon's article in the SUNY Senate Bulletin bears no resemblance to such behavior. To allow union officers to be penalized for the vigorous expression of views with which their superiors disagree would obviously undermine the Legislature's purpose in guaranteeing public employees the right to participate in "any employee organization of their own choosing" (CSL § 2023). 

It should be emphasized that this review of the University's actions affecting Dr. Leon is not an attempt to usurp the responsibility of Leon's superiors for evaluating his academic credentials. Counsel for the University quite correctly stated that: "This Board I think has no power to review and make any kind of determination as to whether the educational decision that was made was a good one or a bad one."  That question is, rather, as he said: "Have union activities interfered in the decision." 

Dr. Leon's record is nonetheless relevant in answering that question, since respondents repeatedly cite it as the actual reason for not renewing his appointment. Thus, Leon's critics cite the paucity of formal instruction in his training, but his superiors were obviously aware of this lack before they invited him to Cortland. They note that he has not been a productive scholar since coming to Cortland, but the same may be said of many of his colleagues who have been given tenure. They note that he has been a source of turmoil in his own department, but at least some of this is attributable to his involvement in protected union activities. They question his teaching ability, but the record indicates that he is at least average in effectiveness, probably better. By themselves, these doubts about whether Dr. Leon was fairly treated obviously would not suffice to justify overturning President Young's decision, for it is not for this hearing officer to pass on the merits of whether Dr. Leon should have been promoted, granted more than a one-year renewal, or renewed again after that year. The only relevant inquiry here is whether any of those decisions was improperly influenced by Leon's union activities. 

To summarize the answer to that inquiry: (1) The decision not to promote Dr. Leon in April 1966 was free of anti-union bias. (2) The decisions (a) to give Dr. Leon only a one-year renewal and then (b) to let his appointment lapse at the end of that year were influenced by Leon's union activities. Mr. Rogers, recommendations respecting both of those decisions clearly state that Leon's union activities affected his judgment. And President Young testified that he relied heavily on Rogers' recommendations. Under the circumstances, the decision called in question here--the decision not to renew-violated Section 202 of the Civil Service Law. 

Recommendation

To remedy this violation, it is recommended that Dr. Leon be given an additional two-year appointment as assistant Professor, effective September 1, 1968. This will allow sufficient time for the effects of the improper decisions to dissipate before a final decision on whether to grant Leon tenure must be made.  It will also enable Dr. Leon to realize some of his promise as a scholar, free of concern over this litigation, before he is passed upon again.4

__________

1CSL § 202 provides: "Public employees shall have the right to form, join and participate in, or to refrain from forming, joining, or participating in, any employee organization of their own choosing."
2The December newsletters are also in evidence; they pose no issue not covered by the discussion of the SUNY Senate Bulletin article.
3Such a penalty may also violate the First and Fourteenth Amendments of the United States Constitution. See Pickering v. Board of Education, decided by the Supreme Court of the 'United States on June 3, 1968. The clear applicability of Section 202 of the Civil Service Law makes it unnecessary to consider the possible applicability of the Pickering decision to this Case.
4 After the submission of briefs, counsel for the University submitted Judge Zeller's opinion rendered in an Article 78 proceeding brought by Dr. Leon against President Young and others. That decision and counsel's letter accompanying it are hereby made an appendix to counsel's brief.  Counsel for Dr. Leon's answering letter and accompanying memorandum are hereby made an appendix to his brief. Since Judge Zeller's decision in no way passes on Dr. Leon's rights under Section 202 of the Civil Service Law, it does not affect the conclusions set forth above. 

