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In the matter of

State of New York (State University of New York), Employer, 
and
State University Federation of Teachers, Local 1733, AFT, AFL-CIO, Petitioner,

and
State University Federation of Teachers, Local 1655, AFT, AFL-CIO, Petitioner,
and
State University Federation of Teachers, Local 1669, AFT, AFL-CIO, Petitioner,
and
State University Federation of Teachers, Local 1679, AFT, AFL-CIO, Petitioner,
and
Delhi Tech, Federation of Teachers, Local, 1736, AFT, AFL_CIO, Petitioner,
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and
Civil Service Employees Association, Inc., Intervenor,
and
Council of Affiliated Chapters of the American Association of University Professors in the State University of New York, Intervenor,


Case Nos. C-0253, C-0260, C-0262, C-0263, C-0264, C-0351

Effective September 1, 1969, PERB will have the authority to process "improper practice" charges brought against public employers and employee organizations.
 

Section 209-a of the amended Civil Service Law provides that it shall be an improper practice for a public employer or its agents "... to dominate or interfere with the formation or administration of any employee organization" for the purpose of depriving public employees of their protected rights under the Act. 

The Faculty Senate at SUNY satisfies the statutory definition of an "employee organization" inasmuch as the "Senate's primary purpose" is the improvement of terms and conditions of employment of public employees. 

The Civil Service law does not prohibit joint representation. A joint motion was granted in which CSEA and the Senate requested that: (1) they be considered joint petitioners and intervenors; (2) their names appear jointly on the ballot in any election that may be held; and (3) if successful in any election, they be certified jointly. 

Decision and Order

On November 15, 1967, the State of New York, herein referred to as the employer,l defined three negotiating units for its employees, one of which was for professional employees at the State University of New York exclusive of those determined to be management. No employee organization, however, was recognized to represent the employees within this unit for purposes of collective negotiations, since the employer felt that there was no clear indication which organization, if any, was the choice of its professional employees. 

On May 1 and May 21, 1968, various locals of the State University Federation of Teachers, herein collectively referred to as the federation, filed, in accordance with the Rules of Procedure, herein referred to as the Rules, of the New York State Public Employment Relations Board, herein referred to as the Board, timely petitions to be individually certified as the exclusive negotiating representative of certain professional employees at five campuses of the State University of New York, herein referred to as SUNY.2   An extensive consolidated hearing was held before Howard A. Rubenstein, a trial examiner of the Board, between July 16, 1968 and March 7, 1969,3 with all parties present and represented by counsel, including the Civil Service Employees Association, Inc., herein referred to as CSEA, the Faculty Senate, herein referred to as the senate,4 and the Council of Affiliated Chapters of the American Association of University Professors in the State University of New York, herein referred to as AAUP.5

Status of the Faculty Senate

The senate's status as an "employee organization" as that term is defined in paragraph 201(6) of the Public Employees' Fair Employment Act, herein referred to as the Act6 is being challenged by the federation, which argues that the senate is not primarily concerned with working to improve the terms and conditions of employment of SUNY's employees.7 The federation further argues that the senate is employer-dominated because it is financially dependent upon SUNY, its constitution is incorporated into the "Policies" of SUNY's board of trustees, and it admits management personnel to membership.

Any discussion of the senate's status as an employee organization must first place this issue in the proper context.  A university is an historically unique employer in that faculty members, although they are technically "rank-and-file" employees, share authority for managing the university with managerial personnel.  At SUNY, the vehicle for faculty participation in management has been the senate, a representative body,8 which has functioned as a structural component of SUNY since the early 1950's.  The senate was founded by members of the Association of the New York State Teachers' College Faculties with the intention of its becoming an "internal" decision-making body of the newly organized SUNY.  The senate's constitution was incorporated into the official "Policies" of SUNY's board of trustees, with approval by both the senate and the board of trustees necessary for any changes therein.  The chancellor of SUNY and two of his designated representatives are constitutionally ordained members of the senate, with one representative entitled under the senate's constitution to sit on its executive committee.9 
The senate charges no dues and relies upon SUNY for funding. Thus, each year, the senate presents its budget request to SUNY, which, after review, is incorporated into SUNY's budget request and made part of the executive budget which is submitted to the State Legislature for adoption. Once the Legislature has approved the executive budget and appropriated funds for the senate, the senate is free to spend such funds in any way it chooses.

The record makes it clear that the senate, in its role as faculty governor, has represented the faculty position with regard to economic goals as well as a number of matters of educational concern, such as admissions policies, faculty hiring, promotion and tenure procedures, curriculum, and class size.  It is equally clear that many of these matters would constitute, to some degree, negotiable terms and conditions of faculty employment.  Moreover, the "purpose" clause of the senate's constitution was revised in late 1968 to specifically mandate the senate to work to improve the terms and conditions of employment of all members of the professional staff.  Clearly then, there is no basis in fact for finding that the senate's "primary purpose" is other than the improvement of terms and conditions of employment.  Therefore, I find that the senate satisfies the statutory definition of an "employee organization." 

However, as noted above, the federation claims that the senate is employer-dominated, and thus should be disqualified from further participation in this proceeding.  Despite the outward indicia of employer control, the record, at least to some extent, supports a conclusion that the senate has operated in fact as an independent organization inasmuch as it has adopted positions which were opposed by management personnel.  Further, as I have previously noted, prior to the passage of the Act there was no need for an organization "…to delineate, for purposes of collective negotiations, between "rank-and-file" employees and 'management'."10 

This principle applies with equal force and validity to the senate's history of financial dependence on SUNY. Moreover, regarding its financial arrangements, the senate has placed on the record assurances that it will in the future adhere to whatever standards of financing this Board may establish for employee organizations. As a beginning, it has pledged to finance its election campaign at SUNY and its negotiating activities, should it be certified herein, through voluntary contributions and educational foundation grants. With regard to management participation in senate affairs, the senate also testified that, as has been its practice since the passage of the Act, it will continue to exclude the chancellor and his two representatives from the deliberations of its economic status committee concerning proposals made in negotiations. Further, the senate intends to exclude all senators not included in a negotiating unit which it may represent from involvement in senate consideration of matters relevant to its status as a negotiating representative.11 

In any event, on March 10, 11969 the Act was amended in a manner most relevant to this issue. The Board, effective September 1, 1969, will have the authority to process "Improper Practice" charges brought against Public employers and employee organizations. Thus, § 209-a of the amended Act provides that it shall be an improper practice for a public employer or its agents deliberately "…to dominate or interfere with the formation or administration of any employee organization" for the purpose of depriving public employees of their protected rights under the Act. Accordingly, by its action, the Legislature has indicated its intent that questions of employer domination be treated in this new context, rather than during the course of a representation proceeding. Without, of course, deciding whether the present relationship between the senate and SUNY would fall within a proscribed improper practice, it is clear to me that the issue of employer domination should not be resolved herein.12 


Accordingly, inasmuch as the senate has demonstrated that it satisfies the relevant statutory criterion, i.e., its primary purpose is the improvement of terms and conditions of employment of public employees, I find that it is an employee organization within the meaning and intent of § 201 (6) of the Act.

On May 12, 1969, after apparently obtaining the approval of their respective constituencies, the senate and CSEA filed a joint motion requesting that: (1) they be considered joint petitioners and intervenors herein; (2) their names appear jointly on the ballot in any election that may be held; and (3) if successful in any election, they be certified jointly.  No party objects to this motion on its merits, but the federation claims it should be denied in accordance with its position that the senate is not an employee organization. However, I have overruled this contention of the federation. Thus, inasmuch as it is uncontested that CSEA also is an employee organization and both CSEA and the senate seek to represent basically the same unit of employees, and since there is nothing in the Act that prohibits such joint representation, I find that this motion should be, and it hereby is, granted.13 

Unit Contentions

I now move to the unit contentions of the parties. The federation concedes in its brief that the individual campus units it initially sought are inappropriate. It has, therefore, modified its position so as to seek a "dual-unit" type of structure. 

It argues are that subjects of negotiations are divisible into local and State-wide issues.  With regard to issues it believes are local, it contends that negotiating agents elected separately at each campus should separately negotiate these matters with the appropriate local campus administrator. A council of local campus winners would additionally be createdt14 to represent unit employees on a state-wide level and would negotiate statewide issues with the central administration of SUNY. The federation now seeks to include in these units members of the academic staff and specified nonacademic professional employees performing teaching and research functions,15 and also certain nonacademic professionals engaged in related aspects of instruction or research. It would exclude from its units all other professional employees. 

The employer, CSEA, AAUP, and the senate argue that any form of negotiations on a campus-by-campus basis are unfeasible and only a single state-wide unit is appropriate.  AAUP, however, would limit this unit to those employees in the basic teaching and research unit, thereby excluding administrative personnel, while the others take the position that the negotiating unit should include all professional employees of the employer, excluding only management16 and "students."17   Further, the senate contends that the professional staff of the College of Ceramics at Alfred University should be included in its over-all Unit. 

The employer, in addition to arguing the merits of its unit position, claims that its unit determination of November 15, 1967 was an expert educational judgment to which this Board must defer, as have the courts in reviewing other SUNY determinations, unless SUNY is found to have been arbitrary or capricious. The employer, in making this contention, misconstrues the Act and the function of this Board in resolving representation disputes, and erroneously relies upon the recent decision of the appellate division in In the Matter of Civil Service Employees' Association, Inc. v. Helsby, 32 AD2d 131, 134 (1969) (per curiam), aff'd, -- NYS2d -- (July 1, 1969). In that decision, the court stated: 

While the public employer, in the course of extending recognition to employee organizations, may initially designate bargaining units ... [citation omitted), the statute (§ 207, subd. 1) expressly authorizes the Board to establish appropriate employer-employee negotiating units, applying those standards prescribed by the Legislature. Such determination must be made by providing a resolution of a particular dispute as to representation status on petitions filed with it pursuant to section 205, but we do not construe the Board's function as being limited to a review of the employer's designation. . . .

Thus, and inasmuch as the Act makes no provision for the special handling of representation disputes involving SUNY, it is clear that this Board has the power, and indeed the obligation, to resolve the instant dispute by applying the statutory criteria. The rest of this decision shall be devoted to that task.

The Geographic Scope of the Unit

A. Facts: SUNY was created in 1948 as a corporation within the State Education Department, pursuant to Education law § 352.  At the present time, SUNY consists of four university centers, eleven four-year colleges, two medical centers, the College of Forestry at Syracuse, the Maritime College at Fort Schuyler, four contract colleges at Cornell and the College of Ceramics at Alfred University, six two-year agricultural and technical colleges; and thirty-one community colleges.18   Within the next few years, additional colleges will be established at Purchase and at Utica, and another medical center will be opened on long Island. It is anticipated that by 1975, 300,000 full-time students may be enrolled. 

The instant proceeding involves only employees in the professional service at SUNY,19  which includes the academic staff and all other professionals. The employer states in its brief that "[there were approximately 11,371 persons in the professional service as of 1968, comprising 7,817 faculty and 3,554 other professionals." 

SUNY is structured like a pyramid. At its apex sits the board of trustees, with statutory authority to exercise all corporate powers. The trustees are appointed by the Governor and are responsible, inter-alia, for "the over-all central administration, supervision and coordination" of all constituent institutions, the appointment of all staff members, the promulgation of rules and regulations for SUNY's governance, the management of SUNY's endowment funds, and the drafting of SUNY's annual budget. At four year intervals, they must also submit for the approval of the regents of the university of the State of New York and the Governor, a master plan for the projected long-range development of SUNY. 

None of the constituent institutions of SUNY, with the exception of the College of Forestry, has an independent Board of Trustees.20 Each campus does have an affiliated council of gubernatorial appointees, but these function almost exclusively as advisory and review bodies, not as policy making groups, and they are subject to the supervision and control of the board of trustees.21
The board of trustees, in its official "Policies," has designated the chancellor as SUNY's chief executive officer and delegated to him the day-to-day responsibility for the conduct of its affairs. The trustees have delegated authority, subject to the limitations to be discussed infra, for the administration of the individual colleges to the chief administrative officer of each college (usually the president), and have made him responsible in this respect to both the chancellor of SUNY and the trustees.


General educational, fiscal, and personnel policies are determined by the trustees and the chancellor. The key to SUNY's purposefully integrated structure is the quadrennial master plan. This document is required by statute to contain proposals for new curricula, new facilities, and new student admissions polices in light of project4d enrollment figures.  It is developed by the office of the vice chancellor for long range planning from campus development plans submitted by the individual campuses.  There is considerable dialogue between the vice chancellor's office and the campuses on the content of the campus plans and on the draft of the master plan, including consultation with such groups as the senate, student government presidents, and campus presidents.  But, since the plan is intended to deal with the balanced educational requirements of the entire state, final responsibility for its content lies with central administration as the only authority able to resolve factional and regional conflicts.  Thus, the vice chancellor, and then the chancellor, have the power to accept or reject any part of a campus plan and to include in the final plan proposals of their own design.  So important is the concept of a unified plan for the higher educational development of the State, that no new project may be funded or initiated which has not been programmed in the master plan or one of the annual revisions;22 in addition, no campus may deviate from the master plan's blueprint without prior approval from central administration. 

Budgetary procedures are similarly centralized, a reflection of the fact that the annual budget is, in one sense, the fiscal medium for implementing the recommendations of the master plan. Accordingly, the vice chancellor for finance and management reviews, modifies, and coordinates the individual campus budgets with an eye to maintaining the balance among the various campuses envisioned in the master plan. Then, the trustees prepare a comprehensive budget for inclusion in the executive budget which is submitted to the legislature by the Governor. Each campus is listed as line item in the executive budget.  Once the executive budget has been passed by the legislature, the authority of an individual campus to modify its monetary allocation is limited.  A transfer of funds from one program to another requires the prior approval of the chancellor, while the approval of both the chancellor and the budget director is required before funds allocated in the budget to a given campus may be diverted to another campus. The campus president may transfer funds from one department to another within a given program, i.e., instructional, research, public service, etc., if they are to be used for the same general purpose as originally budgeted. Each campus president is further limited in that he may not increase by more than one percent the number of full time equivalent positions which his campus has been authorized in the budget, regardless of any excess funds he may possess. 

The trustees' official "Policies" sets forth the applicable rules for the entire professional staff with regard to appointment, promotion, and termination, as well as vacations, sick leave, maternity leave, and sabbatical leave.  Campus presidents may determine the recipients of sabbatical leaves and make all appointments (initial and promotional) to the professional staff which do not confer tenure23 and which involve annual salaries of $15,000 or less. Even this limited power of appointment is reviewed by central administration. The chancellor makes all other academic appointments with the exceptions of distinguished professor, distinguished service professor, and university professor, which may be filled only by act of the trustees. The trustees also appoint nonacademic members of the professional staff whose salaries exceed $15,000. 

Other benefits uniformly conferred upon the entire professional staff by statute or by trustees' determination are health insurance, retirement plans, disability benefits, tax-deferred annuities, reimbursement for moving expenses, workmen's compensation, and free tuition.  Any professional transferring from one SUNY institution to another retains all his accrued benefits and credits, including service time.24 

With regard to salaries, maximums for the professional staff are uniform at all campuses (except for the medical centers) and are set by central administration subject to the approval of the director of the budget.  Individual salaries, particularly of academic staff members, are subject to negotiation at the campus level within the ceiling limits and will reflect the impact of market forces.25 Merit increases and general salary increases are governed by standards and guidelines set by central adniinistration.26 

A number of other matters which are of possible concern to various members of the professional staff are also centrally coordinated and regulated. The office of the provost coordinates and generally oversees the academic programs on all campuses. This office, inter-alia, establishes guidelines for the submission of proposals for new degree programs, and has worked out with the senate procedures for reviewing the substantive proposals submitted.27  The vice chancellor for university-wide activity administers the university press, which provides a medium for the publication of scholarly and professional treatises, coordinates the university-wide arts and cultures programs, and supervises the university-wide student admissions referral system. The office of the vice chancellor for educational communications, working closely with campus officials, sponsors the university of the air, a program whereby college credit courses are offered on television.28   This office also operates campus instructional resource centers which provide technical advice and material in the field of educational technology and produce educational television programs for the continuing education of professional personnel throughout the State.29 Additionally, library facilities are freely interchanged from one campus to another. 


B. Conclusion: The initial uniting issue presented for determination is whether the state-wide unit defined by the employer should be geographically fragmented in accordance with the federation's "dual-unit" position. The federation bases its plan upon the proposition that potential negotiating issues may easily be divided into "state-wide" and "local" categories. Subjects such as salaries, retirement plans, most fringe benefits, and general personnel policies are conceded by the federation to be negotiable only on a state-wide level since only the board of trustees has the power to determine or to make effective recommendations with regard to them. However, the federation argues that individual campus presidents have effective authority to negotiate concerning other issues, such as policy and procedure with regard to merit salary increases, appointments and reappointments, teacher load, secretarial services, length of the college year, vacation periods, evening assignments, and research staff facilities.30 This two-tier structure envisions each campus electing its own negotiating representative which would itself handle the "local" issues, and a coalition of these negotiating representatives to negotiate with the Board of Trustees on state-wide issues.  The Federation insists that only this two-tier structure will insure adequate representation to all instructional personnel in view of the diverse interests existing at the various campuses.  

All other parties vigorously oppose the Federation's position, and urge the establishment of a state-wide unit or units.  They argue, inter-alia, that a state-wide coalition of campus negotiating representatives is purely speculative and beyond the power of the Board to mandate.  Further, they contend that a negotiating structure which encompasses campus-wide units will be ineffective since it will not reflect the power structure of the University which is centralized in one Board of Trustees, and chaotic since it would balkanize SUNY into campus or regional power groups, encourage factional conflicts, and ultimately result in the destruction of SUNY's unified structure.  The employer summarizes its position of page 27 of its brief, as follows:

The issues in this proceeding involve nothing less than the question of whether the State University of New York is to continue to proceed in its daily activities as a unified University rather than as a loose confederation of competing educational enterprises and therefore not a University at all."

The legislature has established three criteria that this Board must take into account in defining appropriate negotiating units.  These are set forth in Section 207.1 of the Act as follows:

"(a) the definition of the unit shall correspond to a community of interest among the employees to be included in the unit;

(b) the officials of government at the level of the unit shall have the power to agree, or to make effective recommendations to other administrative authority or the legislative body with respect to, the terms and conditions of employment upon which the employees desire to negotiate; and

(c) the unit shall be compatible with the joint responsibilities of the public employer and public employees to serve the public."

Each of these statutory standards will be dealt with below in resolving the issue at hand. 


The record makes it abundantly clear that all professional employees of SUNY across the state have a substantial community of interest in that almost all fundamental terms and conditions of employment are uniform at all campuses or locally determined in accordance with uniformly applicable standards or guidelines. This significant fact has not been contravened by the federation.  Although, as the federation points out, there is some degree of local autonomy as set forth above, surely the concomitant differences among the campuses do not establish such conflicts of interest between their respective professionals as to warrant geographic fragmentation.31 It would appear that this broad-based community of interest mandates that negotiations, to be effective, should be conducted on a state-wide basis.32

 
The power to set general personnel and education policies, fringe benefits, and salary scales, and to determine other economic and non-economic terms and conditions of employment resides in the chancellor or the board of trustees subject, of course, to legislative approval where necessary. Any power the campus presidents have is effectively circumscribed by the existence of the master plan and the comprehensive budget for the entire university, both of which are under the control and implementation of the board of trustees. Centralized control of the planning and budget processes also means that almost all allegedly "local" issues will have serious state-wide ramifications, either of an economic or policy nature. For these reasons, it is only during the course of state-wide negotiations with the board of trustees, if at all, that "local" issues could be properly defined and the scope of authority of campus presidents to negotiate on them could be insured. Any attempt to frame local issues independently would be putting the cart before the horse. Until such state-wide negotiations are conducted with a certified employee organization, it is clearly impossible for any sort of meaningful negotiations to take place at the campus level. Thus, the conclusion is inescapable that the establishment of negotiating units on campus level would run counter to the statutory requirement that a negotiating unit be established at a level where officials of the employer have the power to make determinations or effective recommendations concerning terms and conditions of employment. This defect goes to the heart of the federation's case and is not cured by the proposed creation of a council of campus negotiating representatives to handle negotiations at the state level, since this coalition is premised on a unit structure which cannot be justified under the Act. 

This third statutory factor relates to the administrative inconvenience which unwarranted fragmentation would cause, and thus mandates consideration of the desire of the employer.33  The employer's strong desire for state-wide negotiations and its conviction that the underlying concept of SUNY as a "community of scholars" bound together by a uniform administrative pattern would be destroyed by adoption of the federation's position, are not rebutted by any evidence in the record.  To the contrary, the record is replete with evidence that the structured pyramid that is SUNY would crumble if its components were removed, and the conclusion is manifest that the federation's proposed "dual-unit" negotiating format is incompatible with the structure of SUNY. As the board has recently stated: 

We believe that the statutory criteria that "the unit shall be compatible with the joint responsibilities of the public employer and public employees to serve the public" . . . requires us to designate negotiating units which provide the employer with a comprehensive and coherent pattern for collective negotiations.34

In addition, there are many other procedural and substantive difficulties with the "dual-unit" concept.  For example, it apparently contemplates a purely voluntary and therefore hypothetical merger of the organizations that establish majority status at each of the campuses.  Further, it would seem to require this Board to determine prematurely the type and nature of negotiable items.  Finally, it would impose a system upon SUNY's professionals that would result in an unforeseen "council" negotiating on their behalf with regard to arbitrarily determined issues. A much more logical way of insuring that the faculty on each campus will be democratically represented by an organization that is eventually certified, would be for that organization to establish locals at each campus.

Accordingly, I find that only a state-wide unit or units will satisfy all three uniting criteria of the Act.35   The federation's proposal to the contrary must be rejected.36 

Composition of the State-Wide Unit

A. Facts: The second uniting issue presented for resolution is the proper allocation of positions in the professional service, which have been divided by the "Policies" of the board of trustees into academic and nonacademic categories. The parties have stipulated to the appropriateness of a basic teaching and research unit which includes the academic staff and nonacademic professionals with teaching and research functions.37 The remaining nonacademic professionals, whose placement by the employer within the same unit as the academic staff is in dispute, may be loosely referred to as administrative personnel and classified by function as follows: professionals involved in initiating, developing, and coordinating teaching and research programs,38 professionals providing technical assistance and services directly related to teaching and research programs;39 professionals working primarily and directly with students and student affairs;40 and professionals with traditional administrative duties.41   
As previously noted, all professional employees are subject to similar working conditions and axe entitled to the same fringe benefits. SUNY also attempts to maintain an equitable relationship among all professionals regarding salaries.

There is a certain degree of interchange between academic professionals and administrative professionals. Thus, some academic staff members with active teaching or research responsibilities currently hold nonacademic professional titles not included within the basic unit. Still other members of the academic staff are engaged full-time in a nonacademic professional capacity; while they have no concurrent academic functions, they retain their academic appointment as a matter of right.42 Further, there is a shared professional concern among the academics and administrators for SUNY's success in carrying out its educational mission. Mutuality of outlook is perhaps most obvious in matters pertaining to student life, such as regulation of student conduct, student facilities, educational programs for the disadvantaged, and counselling services, and is further illustrated by the fact that both the faculty and administrators have jointly engaged in committee work involving matters such as admissions, student financial aid, and placement.

Not all employment conditions are similar for the academic and nonacademic professionals. Academic professionals are accorded special treatment under the "Policies" in matters of appointment, promotion, and termination. The chief administrative officer of each college, who is ultimately responsible for making or recommending appointments, promotions, and tenure, must consult with the academic staff before he takes any such action with regard to faculty in recognition of the academic community's traditional right to judge and be judged by its peers.  No similar obligation attaches to the appointment of nonacademic professionals. Further, only academic professionals are eligible for tenure with its resultant right to a hearing prior to discharge.
 

Attendance rules and modes of supervision also differ. Academic professionals need not spend any specified amount of time on campus, apart from their teaching obligations, while nonacademic professionals are generally expected to follow standard attendance practices.  Moreover, to the extent that academies are supervised at all, it is by their peers. Although nonacademic professionals are subject only to minimal supervision, as befits their professional status, they do function within a hierarchical supervisory structure. 

With regard to negotiating history, the most significant negotiations are those that occurred in late 1968 between the employer and various employee organizations, parties hereto. On behalf of both the faculty and administrators, the senate apparently demanded an average wage adjustment of 19 per cent.43 Other demands by the senate related to such items as sabbatical leave benefits, dependents' health insurance, per diem travel and relocation expenses, summer school salaries, tuition waiver for dependents, extra service compensation, parking facilities, faculty housing, and travel grants. 

B. Conclusion: The answer to the question of whether administrative professionals should be included in the same negotiating unit as academic professionals is not free from doubt. However, I must be guided by a recent statement of the Board which indicates a disinclination to fragment employees having a basic community of interest:44 

[T)his statutory standard [CSL § 207 (1) (c) ] requires the designation of as small a number of units as possible consistent with the overriding requirement that the employees be permitted to form organizations of their own choosing to represent them in a meaningful and effective manner. 

Thus, the issue to be determined is whether the differences between the two groups in terms and conditions of employment, as set forth above, are sufficiently important or significant so as to constitute conflicts of interest that would prevent meaningful and effective negotiations and warrant fragmentations.45  For the reasons set forth below, I find that they are not. 

Inherent in a major university such as SUNY is a diversity of jobs. However, it is well established Board policy that occupational differences alone do not warrant fragmentation.46  Moreover, as all employees involved in this proceeding are professionals, distinctions in working conditions will not have the same significance as they would in a case involving, for example, a proposed unit of professionals and rank-and-file employees. The Board has recognized this principle in prior cases by placing various types of professionals within a single negotiating unit.47 

The practice of placing in the same unit professionals with different job titles would appear to be applicable to SUNY's faculty and administrative personnel.  Thus, in the only case other than the one at bar involving a major university that has been before this Board, it was stated that:48 
Although these "satellite personnel are not primarily concerned with the instruction of students, they share with the rest of the permanent staff a community of professional interest inasmuch as they are engaged in directly supportive activities that are clearly and closely associated with the function of teaching.... [T]hey do have many common interests. All are professionals, and their functions dovetail." 

Further, there is nothing to indicate that the desires of the nonacademic professionals will, in negotiations, lead them to clash with the faculty merely because some of the terms and conditions of employment of the latter are unique. Indeed, the negotiations in late 1968 dealt with many of these items without apparent dissension among the professionals.  In any event, it is difficult to understand how items of interest to the faculty would not be subjected to negotiations in an over-all unit, inasmuch as the faculty greatly outnumber the administrators.  The fact that no administrator-sponsored employee organization is seeking to represent the administrators separately indicates that there is no separate "felt" community of interest and that the interests of the administrators were like-wise protected during the 1968 negotiations. 

Thus, the basic community of interest between academic and nonacademic professionals as evidenced by their common fringe benefits, related salaries, common mission, and substantial amount of interchange, is not overshadowed by any demonstrable conflicts and would seem to mandate a conclusion that the two groups be included in the same unit for purposes of collective negotiations. This conclusion is buttressed by the fact that nonacademic professionals have sat on various study and policy committees with academic staff members. Fragmentation of the unit designated by the employer49 is not warranted by the record and might well cause the employer unnecessary difficulties in continuing to achieve its goal of providing quality higher education. For example, fragmentation would result in a seemingly inevitable curtailment of the present interchange and cooperation among all professional personnel. As a member of this Board has recently stated:50
Further experience is necessary to determine whether this grouping of professions may preclude effective and meaningful negotiations. The desire to avoid unwarranted fragmentation appears to dictate this approach. Fragmentation should be granted only where the evidence to support it is clear and convincing. 

Accordingly, I find that the most appropriate unit in this matter is one that includes both academic and nonacademic professional employees.

I turn now to the question of which job titles, if any, should be excluded from the general unit.  As previously noted, the parties have stipulated to a definition of "students" who are to be excluded from any unit (see note 17, supra). This stipulation encompasses the job titles of graduate assistant, graduate teaching assistant, and teaching assistant. In addition, the job descriptions in the record indicate that the job titles of intern, admissions intern, counseling intern, hospital administrative intern, library intern, library trainee, and assistant in instructional services satisfy the stipulated definition, and I shall also exclude them from the unit.

The parties have also stipulated that various managerial positions should be excluded from any negotiating unit.51 However, the federation and AAUP contend that certain additional positions should be excluded. 

This Board has previously stated that "[essentially, managerial exclusions would include those job titles whose duties encompass policy development, or the direction of major programs, divisions, bureaus, installations or institutions."52 This definition is, however of limited value in a university setting insofar as the faculty are concerned since the faculty themselves aid in the development of policy and in certain instances may actually set policy.  As Judge Cardozo has stated:53 

The governing body of a university makes no attempt to control its professors and instructors as if they were its servants.  By practice and tradition, the members of the faculty are masters and servants… They have the independence appropriate to a company of scholars.

It follows, therefore, that the managerial exclusion in the instant case must be confined within narrow boundaries.  For this reason, and on the basis of the record as a whole, I decline to exclude additional members of the professional service as management. 

Similarly, the question of whether supervisors should be excluded from the general unit must be resolved in a university context. Given the faculty's role in faculty governance, meaningful or effective supervisory authority is exercised by fellow faculty who have already been excluded as management. No reasonable basis appears, therefore, for excluding members of the professional service on the ground that they supervise the faculty. 

However, although not raised by the parties, the question of a possible supervisory exclusion is more relevant with regard to the nonacademic professionals.  The job specifications of a number of nonacademic professional titles reveal the nominal presence of supervisory authority over other nonacademics.  How ever, it is not this Board's policy "to exclude all supervisors arbitrarily from a rank-and-file unit."54 As I have previously stated in a somewhat similar situation, ". . . there is no conflict of interest between the supervisory employees and the technical and professional employees inasmuch as the latter work with only minimal supervision by those who . . . should be deemed 'supervisors'."55 Based upon the record before me, I find that this conclusion is equally applicable to the facts of the instant case. Accordingly, I find that nonacademic "supervisors" should be included in the same unit as other professionals whom they may supervise to some extent. 

College of Ceramics at Alfred University 

The final issue to be resolved is whether the professional staff at the New York State College of Ceramics at Alfred University should be included within the unit I have found to be appropriate. The senate would answer this question affirmatively, the employer and the federation have urged that these professionals be excluded from any negotiating unit,56 and CSEA and AAUP take no position on this issue.57 

The College of Ceramics is a contract college located on the campus of Alfred University, a private educational institution. It is completely financed by New York State, which provides funds for salaries, administration, and the operation and maintenance of its specialized educational program.  Salaries are paid directly to professional staff employees by checks of the New York State Comptroller.  Alfred University, however, may hire, discharge, and grant tenure to these employees.  As the statutory representative of the SUNY board of trustees, it may also establish courses of study, create departments and positions, determine the number and salaries of members of the faculty and other employees, maintain discipline, and control all other matters pertaining to educational policies, activities, and operations.58  Further, subject to the approval of the SUNY board of trustees and the director of the budget, Alfred is authorized to allocate and reallocate members of the faculty, its supervising staff, and other employees at the College of Ceramics in accordance with statutory salary schedules.59  In sum, many terms and conditions of employment of professionals at the College of Ceramics are actually set, or determined initially, by Alfred University. 

The status of employees at the College of Ceramics and of similarly situated employees at the four contract colleges of Cornell University60 has been variously construed by the courts depending upon the legal context in which the matter arose. For purposes of breach of warranty and tort liability, employees at the Cornell contract colleges have been found to be employees of Cornell and not of New York State.61 On the other hand, the conduct of Alfred University's president and dean of students in regulating the conduct of students of the College of Ceramics was recently held to be "state action" under federal law.62 In the instant case, the issue must be decided in the context of our Act which states in § 200 that "... it is the public policy of the state and the purpose of this act to promote harmonious and cooperative relationships between government and its employees ...."
 

Without resolving the difficult question of whether the professionals at the College of Ceramics are technically employees of New York State, I find that it would not effectuate the purposes of the Act to include them in the unit I have found to be appropriate.  A public employer who is subject to the Act, such as the State of New York, should not be placed in the anomolous position of having many terms and conditions of employment of its "employees" determined by managerial personnel of some other employer (Alfred). 63 Good faith negotiations, as contemplated by the Act, could not take place under such circumstances. 

Conversely, Alfred should not be confronted with a situation wherein most of its employees are covered by the New York State Labor Relations Act, as amended, while a minority are subject to our Act, especially in view of the many substantive differences between the two Acts.  Further, the record discloses that the terms and conditions of employment of the professionals at the College of Ceramics are so closely related to, and in some cases identical with, those of Alfred's concededly private sector employees that effective negotiations would be precluded if the two groups were isolated at the negotiating table.  Placing the professional employees at the College of Ceramics under the umbrella of our Act while their colleagues on the same campus are covered by the private sector legislation would probably result in friction and disharmony at Alfred.

Finally, it is highly relevant to note that all parties have stipulated that professionals at the Cornell contract colleges should be excluded from any unit or units deemed herein to be appropriate. The powers of the respective boards of trustees of Alfred and Cornell64 are similar with regard to control over terms and conditions of employment of professionals at contract colleges; therefore, it would be incongruous to distinguish between the contract colleges at Alfred and Cornell in this proceeding. 

Therefore, IT IS DETERMINED that there shall be a unit of employees in the professional service of the employer, as follows: 

UNIT:

Included: All academic and nonacademic professional employees. 

Excluded: Managerial employees as set forth in Appendix B attached hereto; graduate assistant, graduate teaching assistant, teaching assistant, intern, admissions intern, counseling intern, hospital administrative intern, library intern, library trainee, assistant in instructional services, and all professional employees at the College of Ceramics at Alfred University and the four contract colleges at Cornell. 

Further, IT IS ORDERED that an election by secret ballot shall be held under the supervision of the undersigned among the employees of the employer in the unit determined above to be appropriate, who are employed by the employer on the first payroll date of the 1969-1970 academic year, UNLESS the federation, AAUP, or the senate and CSEA, jointly, submit to the undersigned within seven days from such payroll date, dues deduction authorizations and other evidences sufficient to satisfy the requirements of Rules § 201.6(h) (1) for certification without an election. 

IT IS FURTHER ORDERED that the employer shall submit to the undersigned and to the federation, AAUP, and the senate and CSEA jointly, within seven days from the first payroll date of the 1969-1970 academic year, an alphabetized list of the employees within the negotiating unit set forth above who are employed on such payroll date.

Paul E. Klein
Director of Representation

Dated: August 12, 1969
Albany, New York

Appendix A
Basic Teaching and Research Unit as 

Stipulated to by the Parties Assistant Clinical Professor 

Assistant Clinical Professor 
Assistant Clinical Instructor 
Assistant Instructor 
Assistant Librarian 
Assistant Professor 

Assistant Research Professor 
Assistant to Chairman 

Associate Clinical Professor 
Associate Librarian 
Associate Professor 

Associate Research Professor 

Assistant Director of Atmospheric Sciences Research Center 
Chairman 

Chief Engineer 

Clinical Assistant Professor 
Clinical Associate Professor 
Clinical Instructor 
Clinical Professor 
Deck Officer 

Department Chairman 

Director of Economic Research Bureau 
Director of Institute for Colonial Studies 

Director of Physical Education 
Director-Marine Sciences Center 
Director - Atmospheric Sciences Research Center 

Distinguished Professor 

Distinguished Scholar in Residence 
Distinguished Service Professor 

Division Chairman (except at University of Binghamton and Geneseo and College of Forestry at Syracuse) 
Einstein Professor 

Engineering Officer 
Executive Officer 
Health Sciences Librarian
Instructor
Lecturer
Librarian 

Nurse - Assistant Professor 
Professor 

Research Assistant Professor
Research Associate Professor 
Research Associate 

Research Career Associate Professor
Research Career Professor 

Research Instructor 
Research Professor 

Scholar in Residence 

Senior Research Associate
Ship's Officer
Teacher Librarian
Teaching and Research Associate
University Professor

Appendix B

Managerial Employees Excluded by Stipulation of the Parties

Administrative Officer 
Assistant to President 

Assistant Vice President 

Assistant Vice President and Controller 
Assistant Vice President for Research 
Associate for Academic Personnel 
Associate Counsel 

Assistant to the President-Community Relations 

Assistant Vice President for Academic Affairs 

Assistant Vice President-Business Affairs 

Assistant Vice President-Personnel Affairs 

Assistant to Executive Vice President 
Assistant to the Chancellor 
Assistant Vice Chancellor-Educational Communications 
Assistant Vice President for Facilities Planning 

Assistant Vice Chancellor-Facilities Programming 
Captain 

Chancellor, State University of New York 

Classification Director 
Dean 

Dean for Administration 

Dean for Business Studies 
Dean for Education 

Dean for Graduate Studies and Research 

Dean for Graduate Studies
Dean for Library Science
 Dean for Social Welfare 
Dean for Teacher Education
Dean of Applied Science and Technology
Dean of Arts and Sciences
Dean of Graduate School 
Dean of Nursing 

Dean of Physical Sciences 

Dean of Professional Studies
Dean of Students 

Dean of the Medical Faculty
Dean of Theater Arts
Dean of University College 

Dean of Visual Arts 
Dean of Students and Director of Field Studies

Dean - Evening College 

Director of Physical Plant
Director of Business Affairs 
Director of University Budgets
Director-Administrative Service
Executive Vice President
Hospital Director 

Personnel Associate
Personnel Director 
President-The Medical Center and Dean of the College of Medicine 
President
Provost Public 
Relations Officer 

State University Architect 
State University Counsel
University Dean 
Vice Chancellor for Business Affairs 
Vice Chancellor for Personnel
Vice Chancellor for Educational 
Vice Chancellor for Long Range Planning 

Vice Chancellor for University-Wide Activities
Vice Chancellor for University Relations
Vice Chancellor for Finance and Management 
Vice President for Operations and Systems

Vice President for Graduate Studies and Research

Vice Chancellor for Administration

Vice Chancellor of the University

Vice President for University Relations

Vice President 

Vice President-Academic Affairs

Vice President-Administration

Vice President-Business Affairs

Vice President-Health Affairs

Vice President-Hospital Affairs

Vice President-Research

Vice President-Student Affairs

1 For purposes of this proceeding, the employer has been designated as "State of New York (State University of Now York)." 

2The federation's petitions claimed the following units:

(a) Case No. C-0253 -- "teaching faculty defined as teaching 6 hrs. or more; and professional librarians; teachers in campus school" at the State University College at Buffalo, excluding administrators.

(b) Case No. C-0260--"instructional staff" at the Cortland campus excluding the president, vice president, deans, assistant deans, directors, assistant directors, principals, and assistant principals.

(c) Case No. C-0262--"instructional staff" at New Paltz, excluding the president, vice president, and deans.

(d) Case No. C-0263--"[f]ull and part-time faculty members whose major regular assignment is instruction, including those with released time for research, and department and division chairmen without other administrative titles" at Brockport, excluding the president, vice president, deans, associate deans and others whose primary function is not instruction.

(e) Case No. C-0264--"instructional staff including librarians and technical assistants" at Delhi Agriculture and Technical College, excluding the president, vice president, deans, associate deans, divisional chairmen and others not holding academic rank.

During the course of the hearing, the federation modified its unit position as set forth in these petitions and is now seeking a uniting structure to be described below.

3The rulings of the trial examiner at the hearing are affirmed, as no prejudicial error is apparent.

4On January 20, 1969, during the course of the hearing, the senate filed, in accordance with the Rules, a timely petition for certification (Case No. C-0351) as the exclusive negotiating representative of "all members of the professional staff of the State University of New York" excluding all persons holding management positions.

5The Faculty Association of the State University of New York also participated in a portion of the hearing.  However, on May 14, 1969, it formally disclaimed any further interest in this proceeding or in representing employees at SUNY.

6Section 201(6), reads, in relevant part, as follows:
The term "employee organization" means an organization of any kind having as its primary purpose the improvement of terms and conditions of employment of public employees…

7It has been stipulated, and I find, that the federation, CSEA, and AAUP are employee organizations within the meaning of the Act.
 8the professional staff at each campus elects one to four senators, depending upon the number of full-time faculty members with academic rank at each campus.

9 The executive committee prepares the agenda for the senate's tri-annual meetings and conducts the senate's day-to-day operations.
10In the matter of New York State Thruway, 1 PERB 4062, 4063 (1968), aff'd, 1PERB 3214 (1968). 

11Similar assurances have, in the past, led this Board to permit the employee organization involved to participate in further proceedings leading to possible certification. See In the Matter of State of New York, 1 PERB 4070 (1968), modified in other respects, 1 PERB 3226 (1968); In the Matter of New York State Thruway, supra.. 

12This approach is consistent with the private sector cases relied upon by the federation in its brief, which were all litigated as alleged unfair labor practices under § 8 (a) (2) of the National Labor Relations Act, as amended. 

13The senate and CSEA acknowledge, as they must, that if they are ultimately certified jointly, they will be required to negotiate jointly with the employer. 

14The federation does not indicate whether the for3nation of the council would be by Board flat or on a voluntary basis. 

15These employees compose a basic teaching and research unit which has been stipulated to by the parties.  See Appendix A. 

16 The parties stipulated to the exclusion of various personnel whom they deemed to be "management." See -Appendix B. 

17 The parties stipulated to exclude ". . . any person who has as a primary objective study at one of the State University campuses under the supervision of a faculty [sic] for the established purpose of obtaining a graduate or undergraduate degree and who performs instructional, research or other services at a campus of the University . . . . "  This stipulation is not intended to apply to any individual holding academic rank. 

18 The parties stipulated that the professional staff at the Cornell contract colleges and the community colleges should not be included in any negotiating unit or units deemed herein to be appropriate. 

19As defined in Education Law § 355-a (3), the professional service encompasses all ". . . positions requiring the performance of educational functions . . . and other professions required to carry on the work of the State University. . . ." 

20 The State Legislature has consistently rejected the recommendation of various advisory boards to create campus-affiliated boards of trustees. 

21Among the enumerate statutory powers of the councils are the power to recommend the appointment of the campus president, the regulation of student conduct, and the review of the campus president's major program plans.  The councils are also empowered to exercise any authority which the trustees may delegate to them; however, the trustees have never made any such delegation of authority.

22The trustees report annually on the status of the previous master plan proposals and on any revisions or additions which have been approved by the regents during the previous year.
23The parties have stipulated that no distinction shall be made between faculty members on the basis of tenure for purposes of the unit determination herein. 

24Tenure for an academic, however, is transferrable only at the option of the campus to which the transfer is being made. 

25There are established salary minimums for most nonacademic professional positions, and possibly for a few academic positions. 

26The recipients of merit salary increases are determined, however, at the campus level. 
27 The provost's office takes upon itself, in large measure, the -responsibility for reviewing new degree programs at the bachelor's level; at the graduate level, academic personnel from SUNY and other universities partake extensively in the review procedure. 

28 However, each campus has the authority to determine the credit requirements for its own courses. 

29SUNY's policy on copyrights was formulated in 1959, but faculty participation in recent years in taping television pro- grams has raised new Issues of production rights and royalties. The vice chancellor and the senate were drafting, at the time of the hearing, a series of guidelines protecting the rights of all interested parties.
30None of the parties contend that the proposed list of negotiable subjects is exhaustive or, indeed, that all are even negotiable. 

31That it is necessary to establish conflicts of interest to warrant fragmentation among a group of employees having a substantial community of interest, see, e.g., In the Matter of Now Rochelle City School District, 2 PERB 4155 (1969); In the Matter of Malone Central School District, 1 PERB 3150 (1968). The federation, apparently realizing the necessity for it to establish conflicts of interest, asserts at page 10 of its brief, without any supportive evidence, that the problems of the faculty at one campus "obviously" are different from the problems of faculties at other campuses. The record simply does not sustain this contention. 

32Contrary to the federation's contention in its reply brief, the showings of interest it has submitted in support of each of its five petitions do not establish a "felt" community of interest on an individual campus basis. Suffice it to note that the federation has not petitioned to represent the over-whelming majority of campuses. 

33See, e.g., In the Matter of Central School District No. 1, 1 PERB 3239 (1968).

34 In the Matter of State of New York, 1 PERB 3226, 3M (1968). 
35 The case of In the Matter of State Colleges of New Jersey, P.E.R.C. #1 (April 9, 1969), relied upon by the federation, is inapposite.  First, as the federation concedes, the case is factually distinguishable. Thus, the New Jersey Public Employment Relations Commission, in reaching its conclusion that separate negotiating units at each college were more appropriate than a single state-wide unit, relied principally upon the legislative design in the New Jersey Education Law granting considerable autonomy to each campus. The statute accomplishes this by vesting in the board of trustees of each campus the power to manage and administer its own affairs.  The situation with SUNY is, needless to say, precisely contrary to that existing in New Jersey.  Second, this case merely adopts the approach that the federation itself has now rejected, i.e., campus units for all purposes; it does not even consider a "dual-unit" approach. 

36 The senate, CSEA, and AAU.P have variously moved to dismiss the Federation's petitions on the basis that both its initial, and amended, geographic unit positions are factually and legally unsustainable. As set forth above, I also disagree with the federation's position.  However, the failure by a party to claim an appropriate unit in its petition is not a sufficient reason to bar it from participation in further proceedings leading to possible certification, and the effect of granting these motions would be to remove the federation as a party to this proceeding. Accordingly, these motions are denied. 

37 However, AAUP claims that other nonacademic professionals with teaching and research functions should be excluded from the basic unit. It does not attempt to justify this apparent inconsistency. 

38 E.g., Director of Curriculum Research and Planning. 

39 E.g., Director of Instructional Resources. 

40 E.g., Admissions Director. 

41 E.g., Director of Analytical Studies and Management Analysis. 

42With regard to the number of professionals involved in such interchange, the vice chancellor for personnel testified: "I don't know whether to say five hundred, a thousand. It's a lot, it's a very frequent occasion. . . . [M]y number of a thousand may be way too small. There may be more than that, I don't know." 

43At about this time, the academic community granted to all members of the professional staff the right to participate in the selection of faculty senators. 
44In the Matter of State of New York, supra, at 3231 (1968). 

45The mere existence of differences in working conditions does not compel the conclusion that conflicts will arise at the negotiating table which will prevent the type of negotiations contemplated by the Act. See, e.g., In the matter of Saranac Lake Central School District No. 1, 1 PERB 3141 (1968); In the Matter of Malone Central School District, 1 PERB 3160 (1968). 

46In the matter of the Board of Higher Education of the City of New York, Case No. C-0008 (Aug. 9, 1968).
47In the Matter of State of New York, supra; In the Matter of Now York State Thruway, 1 PERB 3214 (1968). 

48In the Matter of the Board of Higher Education of the City of New York, 1 PERB 4018, 4021 (1968), aff'd, Case No. C- 0008 (Aug. 9, 1968). 

49 That the employer's unit determination is entitled to some weight, see, e.g., In the Matter of New York State Division of State Police, 1 PERB 4012 (1968), modified in other respects, 1 PERB 3153 (1968). 

50 Crowley, Joseph R., "The Resolution of Representation Status Disputes Under the Taylor Law," 37 Fordham L. Rev. 517, 526 (1909). 

51See Appendix B.  The parties have agreed that an individual holding one of these job titles should be excluded even if

he concurrently holds an included title. 

52 In the Matter of State of New York, 2 PERB 3335, 3338 (1968). 

53 Hamburger v. Cornell University, 240 N.Y. 328, 336 (1925). 

54In the Matter of State of New York, 1 PERB 3226, 3232 (1968). 

55In the Matter of New York State Thruway, 1 PERB 4062, 4068 (1968), aff'd, 1 PERB 3214 (1968). 

56However, by letter dated July 24, 1969, the federation has apparently changed its position. 

57Alfred University has filed a brief in which it argues that professionals at the College of Ceramics are employees of Alfred University and not public employees and are, therefore, covered by the provisions of the New York State Labor Relations Act, as amended, rather than the Public Employees' Fair Employment Act.

58See Education Law § 6102. 
59See Education Law § 355-a. SUNY's salary maximums for academics are generally applicable to the College of Ceramics. 

60The only difference between these two classes of employees is that the latter do not receive State paychecks. 

61E.g., Green v. State of New York, 107 Misc 557 (Ct Cl 1919); Effron v. State of New York, 208 Misc 608 (Ct Cl 1953).
62 Powe v. Miles, 407 F2d 73, 82 (2d Cir. 1968) ("The question ... is a rather close one.") 

63 The dean and faculty of the College of Ceramics are hired in the same manner as the dean and faculty of the purely private colleges at Alfred, see Powe v. Miles, supra, except that the appointment of the dean is apparently reviewed by SUNY's board of trustees.
64 See Education Law §§ 355-a, 5711, 5712, 5714, 5715. 
